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The Telecommunications Code
- a timely reminder

Throughout the South West it is now a common sight to see a
mobile phone mast tucked away in the corner of a field or on top
of a building, but with the 3G networks being developed the
number of masts required to maintain the networks has
increased. Frequently, mobile phone companies offer good rents
for relatively small spaces, and people with space to spare may

well be tempted by the good returns.

These sites are let under a variety of agreements, ranging from formal
business leases to simple licences and agreements. Original licences and
leases for older transmitter sites may now be falling due for renewal, and
this is where the potential sting in the tail of the Telecommunications

Code may become apparent.

It is not widely known that, in addition to the normal protection given to
business tenants, mobile phone operators have the protection of
paragraphs 20 and 21 of the Telecommunications Code (the “Code”).

The Code gives a mobile phone operator additional rights to keep their
equipment, including transmitter and any power supply, on the site even
if their lease or licence has been terminated. This protection is in
addition to any statutory security of tenure given to the operators as
business tenants. The Code prevents the removal of the apparatus or
equipment even if the right of operator, as tenant or licensee, has come to
an end, either due to the expiry of the lease or licence or by the operation

of a break notice by the landowner.

If a lease or licence comes to an end, and the parties cannot agree terms
for a new lease or licence, it is not possible for a landowner to simply
seek the removal of the equipment by serving notice on the operator. If
the landowner does serve notice in ignorance of the Code, the operator is
entitled (and, in practice, is likely) to serve a counter notice within 28 days
to object to having to remove its equipment. The landowner then has to
get a Court order to recover possession and the removal of the
equipment. It sounds simple enough but the Court will not order the

removal of the equipment under paragraph 21 if:

«  the landowner can be sufficiently compensated in money; and

«  the removal of the equipment will substantially interfere with

the services provided by the operator.

In deciding these issues, the Court has to have regard to the principle that
no person should be unreasonably denied access to a public telecoms
system. Given the importance of mobile phone networks and the fact that
good sites are increasingly hard to come by for operators, it is far from
certain that the Court will make the order sought. In that case the operator

will be entitled to stay.
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In the case of carefully prepared agreements where the landowner has

negotiated break clauses to allow them to bring the lease or licence to an

end early to allow for redevelopment, the Code still applies, irrespective of

the break provisions. If the landowner wants to redevelop under

paragraph 20 they will again have to serve notice and, again, the operator

can object. If they object the Court will only make an order for the removal

of the apparatus if:

- itis necessary to ensure the development; and

- the removal of the apparatus will not substantially interfere with the
services provided by the operator.

Remember that this protection is given in addition to the protection given
to the operator as tenant or licensee. It applies even if the operator’s
tenancy or licence is not protected by the Landlord and Tenant Act 1954. If
the Court will not order the removal of the equipment, the operator will be
entitled to carry on using the equipment and the site. The compensation
payable in that case will be an amount equivalent to the diminution in
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value of the land (which could be quite small in the case of a corner of a
field where the rest of the field can be used as before).

The equipment or apparatus that is protected is not only the mast but
also the electricity supply to operate the mast. To confer this protection
on an operator, you do not need to have a formal lease or agreement.
The agreement has to be in writing but it could simply be a letter setting
out the agreement between the operator and the landowner, signed by
both parties.

In reality many people who have entered into agreements with operators
did so without knowing about the Code. It is only when they seek to

recover possession that they become aware of it - when it is too late!

For further information please contact:

Richard Bagwell, Associate

e: richard.bagwell@foot-ansteys.co.uk
Liabilit

the judge's finding was that it contained no dangers which one would

not have expected. So the only risk arose out of what he chose to do

and not out of the state of the premises... It follows that in my opinion,

there was no risk to Mr Tomlinson due to the state of the premises or

anything done or omitted upon the premises. That means that there

was no risk of a kind which gave rise to a duty under the 1957 or 1984
Acts."

Lord Hoffmann then went on to consider the conditions which had to
be satisfied for liability to arise under the 1984 Act and they can be
summarised as follows:

The occupier must be aware of the danger or have reasonable grounds
to believe it exists.

The occupier must have knowledge or foresight of the presence of the
trespasser.

It must be reasonable to expect the occupier to offer the trespasser
some protection against the risk.

The first two conditions were satisfied in that the Council knew that
there was a possibility that someone might injure themselves in the
shallows of the pond and that swimmers came to the pond. However it

is the third condition which is of particular interest.

If the third condition is not fulfilled there is no duty owed to a
trespasser under the 1984 Act. Lord Hoffmann stated "even if the
risk had been attributable to the state of the premises rather than
the acts of Mr Tomlinson, the question of what amounts to "such
are as in all the circumstances of the case is reasonable" depends
assessing... not only the likelihood that someone may be injured
and the seriousness of the injury which may occur, but also the
social value of the activity which gives rise to the risk and the cost
of preventive measures. These factors have to be balanced against
each other."



One element in the balancing exercise is the cost of the preventative
measures. In his Lordship's view two other considerations were of more
significance. The first was the social value of the activities which would
have to be prohibited in order to reduce or eliminate the risk from
swimming. On the facts, this would mean destroying the beaches of the
pond on which people sunbathed and children played. The second
consideration was whether the Council should be entitled to allow people
of full capacity to decide for themselves whether to take the risk. Lord
Hoffmann again said, "I think it will be extremely rare for an occupier of
land to be under a duty to prevent people from taking risks which are
inherent in the activities they freely choose to undertake upon the land. If

Radical Changes to the Planning
System under way

The Planning and Compulsory Purchase Act 2004 (the “Act”) has been

described as the most important change to the planning system in the
last 30 years, particularly as it seeks to make the system clearer, faster
and more certain. One of the most fundamental aspects of the Act
which has already started to have an effect on the planning system
the replacement of the current system of Local Plans with a new

scheme of Local Development Frameworks.
So what are Local Development Frameworks?

The Local Development Framework is intended to be a “portfolio” o
documents which, taken as a whole, sets out the local planning
policies relating to the development and use of land in their s
existing local or unitary development plan and any linked supy
guidance.
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What will these portfolios contain?

The Local Development Framework will contain a varie
Documents, such as Proposal Maps and Site-Specific Allc
Supplementary Planning Documents which expand upon pc
Development Plan Documents or provide additional detail on

implementation.

One further document which the new Act obliges all councils
Local Development Framework portfolio is the Statement
Involvement. This is intended to set out the authority
involvement in the preparation of development pl
major planning applications. Interestingly, the stat
requirement means that an authority which fails to ¢
Statement of Community Involvement is potentially
Development Plan Documents may have to be wi
to be compliant with the Statement of Communit

people want to climb mountains, go hang gliding or swim or dive in

ponds or lakes, that is their own affair. Of course the landowner may for
his own reasons wish to prohibit such activities... So this appeal gives your
Lordships the opportunity to say clearly that local authorities and other
occupiers of land are ordinarily under no duty to incur... social and financial
costs to protect a minority (or even a majority ) against obvious dangers."

For further information please contact:

Philip Wolfgang, Solicitor

e: philip.wolfgang@foot-ansteys.co.uk
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Do you feel
lucky?

You need more space but you like your
house and don’t want to move from the
area, so what do you do?

The solution is obvious. Add an extension - what could be simpler! In

tual fact the addition of an extension is in most cases far from simple.
rush things or cut corners you are likely to experience
ich may cause you stress and could cost you a lot of money.
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ension would “close them in”. They pointed
all this out in a letter which, as the judge put it, was notable for its
conciliatory tone and constructive suggestions.

From then on things went quickly downhill. In spite of the claimants’
objections the building works were started, leaving the claimants no
choice but to go and see their lawyers. They checked the deeds and found
that the defendants’ property was subject to a restrictive covenant which
benefited the claimants’ property. This showed that no additions or
alterations were permitted to the defendants’ property without the prior
approval of the claimants - such approval not to be unreasonably
withheld. The claimants’ lawyers wrote to the defendants threatening
legal proceedings if the works were not stopped. The defendants refused
and by the time the case reached court the extension was finished.
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gamble. They have lost and must return the building to its former state.”

The Court of Appeal agreed and ordered costs against the defendants.

Many properties are not subject to any restrictive covenants, and where
they exist, they may have been poorly drafted and may not be enforceable.
But if you do not check your deeds or obtain the correct legal advice
where necessary, you will, like the defendants in this case, be gambling
with your home. You may of course be lucky. So if you do decide to rush
ahead and add that extension, the question you need to ask yourself is

“do you feel lucky?”
For further information please contact:

Richard Sutton, Partner
e: richard.sutton @foot-ansteys.co.uk
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A warning for Westcountry property owners

New research by HBOS shows that the Westcountry has six of the top

seven rural constituencies for house price growth.
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Mark Grassz:

e: mark.grass



Planning for Letting

Use as a dwellinghouse is in Class C3 of the Planning Use Classes
Order. For these planning purposes dwellinghouses include flats
or maisonettes in use either as family accommodation or for no
more than six people who live together as a single household.
There is no need to obtain express planning permission to change
from one of these two uses to the other, and the situation is
unaffected by other changes to the Use Classes Order which
came into force earlier this year. Those 2005 alterations to
permitted development rights impact particularly on clubs, pubs
and other eating and drinking establishments.

Dwellinghouse permitted development rights are often relied upon by
landlords for student houses and also by the operators of small scale care
in the community accommodation. When a prospective purchaser is
considering buying an ordinary house to use for either of these purposes,
then usually there will be no need to consider further whether or not
planning permission will be needed. The question “is there a material
change of use?” can be ignored, because the change is pre-emptively and
conclusively permitted development. Landlords therefore tend to prefer

premises for no more than six residents.

A useful recent planning appeal decision has illustrated the legal position
that even if there are more than six individuals in the household, this still
may not amount to a material change of use from use as a dwellinghouse,
and may not therefore need planning permission. Under the Use Classes
Order, provided the six are living together as a single household and not
independently, the position is automatic. What this recent decision
confirms is that if there are more than six residents the need for planning

permission is not inevitable.

The Inspector recognised and applied the principle that the Use Classes
Order provisions do not settle whether any changes outside classes need
planning permission. He decided that the occupation of a house in
Southampton by eight students was not producing a level of activity so
different from occupation by six people that it amounted legally to a
material change of use. Therefore it was not development and did not
require planning permission. The Planning Authority could not take

enforcement action to prevent the continued use.

Planning rights do not override any restrictive covenants a neighbour may
be able to enforce governing the use of a property. Special rules apply in
London, particularly for short term lettings, and specific restrictions can
sometimes apply through express planning permission conditions or the
local withdrawal of permitted development rights. Generally, however, this
appeal decision is a helpful reminder, particularly for buy to let investors,
that planning permission is not automatically required for a seven or more
student household.

For further information please contact:

Isabel Diver, Consultant

e: isabel.diver@foot-ansteys.co.uk
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legal solutions for life

Making “Affordable Housing”affordable...

“Affordable Housing” is a familiar term within the planning system. Adopted
Local Plans often make provision for developers to contribute towards such
housing in order to obtain planning permission for residential developments
over a certain size. However, in practice Affordable Housing has not always
lived up to its name! For example, the Government’s current planning policy
definition of Affordable Housing includes “low cost market housing”, which

can still be out of the financial reach of many.

In order to help increase the provision of housing that is truly affordable, the
Government is in the process of finalising a review of planning policy guidance
on the topic. Earlier this year the Government published a consultation paper
“Planning for Mixed Communities” and its 5 year plan “Sustainable
Communities: Homes for All”. Together these two papers will have a
significant effect on how local planning authorities and developers approach

the provision of Affordable Housing.

Amongst the proposals within the pending new guidance, planning authorities
will be encouraged to define Affordable Housing with reference to the specific
housing needs in their local areas. In particular, local authorities will be given
greater freedom to specify what housing is affordable by reference to local
income levels and house prices or rents for particular types of households.
This is a significant move away from the current national guidance that advises

that local authorities should not specify the tenure of housing.

The importance of having a rigorous and up to date housing needs
assessment is also stressed in the “Planning for Mixed Communities”. Such
an assessment should provide the backbone for the establishment of
Affordable Housing policies within emerging Local Development Documents
(LDDs). Local authorities are advised to define Affordable Housing in their
LDDs. The definition should include the proportions of social rented and

intermediate housing to be provided with reference to the total amount of
housing to be developed on a site. LDDs will probably also include details on
the type and the size of housing to be provided. In other words, LDDs will
potentially be far more prescriptive than existing local planning policies as to

what amounts to Affordable Housing.

It is also anticipated that the minimum site thresholds for Affordable Housing
will be removed. Therefore local authorities will, in line with national policy
guidance, potentially be able to insist on some form of contribution towards
such housing in the case of small-scale residential developments. These
contributions may take the form of financial contributions towards Affordable
Housing provision off site. Even the proposed introduction of a general
threshold for affordable housing of 15 dwellings or 0.5 hectare, is a significant
move from the current guidance which sets a site threshold of 25 dwellings or 1
hectare.

Whilst the changes should strengthen local authorities’ ability to secure
Affordable Housing which meets the needs of their communities, authorities
should also take into account other factors such as the implications of
competing land uses. Planning authorities need to be realistic about the costs
of delivering Affordable Housing. After all, if the cost of delivering such
housing makes a residential scheme unviable, the current concerns about
defining “Affordable Housing” will be somewhat immaterial. Consequently,
local authorities and developers will be well advised to work together to secure

the delivery of truly affordable housing.
For further information please contact:

Karen Trickey, Associate "

e: karen.trickey@foot-ansteys.co.uk

Seminar Listings

Our regular seminars will update you on the latest legal developments within your area of business. Not only can you claim CPD points, but you will

also have the opportunity to chat informally with our lawyers and network with our other guests.

Have you ever been to one of our seminars? If not - why don’t you give it a try?

Our seminars will be running Planning Club
as follows: 2005 dates
* Exeter 13th September

* Plymouth 15th September
20th September
22nd September

* Taunton
o Truro

Employment Club Commercial Property

2005 dates 2005 dates
o Exeter 11th October » Taunton 8th November
* Plymouth 13th October * Exeter 10th November
* Bridgwater 18th October * Plymouth 15th November
o Truro 20th October o Truro 17th November
o Taunton 25th October

We also send out free newsletters on a variety of topics. To sign up for a free newsletter or for further information on any of our events please visit our

website at www.foot-ansteys.co.uk

21 Derry’s Cross 4-6 Barnfield Crescent Tower Street
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